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Part I:  

 

The dispute that is the subject of this exam is an actual and ongoing dispute involving a site 

located in the City of Lafayette, California.  The narrative below, divided into six sections, 

provides an overview of the facts about this dispute.  Additional information is provided in the 

URLs embedded below as well as a few documents that have been posted on the course website 

under “Resources” and “Exam Materials.”   You should feel free to look for additional 

information about the facts and law that might be relevant.    

 

There are two assignments in Part I, one at Section 4 (worth 40% of the exam score) and 

one at section 6 below (worth 10% of the exam score).  The first assignment is based on all of 

the events in sections 1-3; The second assignment requires you to consider the additional 

information in section 5.   Please complete both assignments! 

 

1.   Background about the Land and Municipality 

 

The site at issue in this dispute is a 22-acre site located at 3312 and 3233 Deer Hill Road, 

Lafayette, California, close to the intersection of Highway 24 and Pleasant Hill Road, abutting an 

access ramp to Highway 24 (see the map below, and, of course, feel free to use Google Earth to 

explore the area).  The site is only fourteen miles from downtown Berkeley, California.  This 

parcel is owned by Anna Maria Dettmer, as Trustee of the AMD Family Trust.  Until September 

14
th

, 2015, this land was zoned for “Administrative/Professional Offices” (“APO”) under the 

Lafayette’s Planning and Land Use Code (“PALUC”), a designation that permits development of 

multi-family residences at a density of 35 dwelling units per acre.  (Lafayette’s Planning & Land 

Use Code – title 6 of their entire code -- can be found at 

https://www.municode.com/library/ca/lafayette/codes/code_of_ordinances?nodeId=TIT6PLLAU

S .  APO districts are defined by PALUC §§ 6-1001 through 6-1015, available at  

https://www.municode.com/library/ca/lafayette/codes/code_of_ordinances?nodeId=TIT6PLLAU

S_PT3LAUSDI_CH6-10OFDI).   

 

 
 

 

https://www.municode.com/library/ca/lafayette/codes/code_of_ordinances?nodeId=TIT6PLLAUS
https://www.municode.com/library/ca/lafayette/codes/code_of_ordinances?nodeId=TIT6PLLAUS
https://www.municode.com/library/ca/lafayette/codes/code_of_ordinances?nodeId=TIT6PLLAUS_PT3LAUSDI_CH6-10OFDI
https://www.municode.com/library/ca/lafayette/codes/code_of_ordinances?nodeId=TIT6PLLAUS_PT3LAUSDI_CH6-10OFDI
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 Dettmer’s land is located on a hillside that was once part of a quarry but now consists of 

grasses and some evergreen trees.   The photo below gives a sense of the site.   

 

 
 

According to the U.S. Census, Lafayette, California, has roughly 25,000 people 

http://quickfacts.census.gov/qfd/states/06/0639122.html .  The median value of owner-occupied 

homes in Lafayette is $993,400 (compared to a statewide median of $366,400).  Lafayette’s 

population mostly resides in single-family structures, with only 16.8% of the City’s housing 

found in multifamily structures (compared to a statewide percentage of 31%).   

 

2.  Background about California’s Planning Mandates for Housing 

 

California land-use law is distinguished from many other states’ law by the importance of 

state-mandated planning.  Under state law, every municipality must ‘‘adopt a comprehensive, 

long-term general plan for the physical development of the county or city.”  California 

Government Code §65300.   Moreover, municipal zoning must be consistent with the 

municipality’s written comprehensive plan, and the elements of such plans are carefully 

specified in state legislation.   (These planning mandates are found in Title 7, chapter 3, of 

California’s “Government Code,” which title contains sections 65100 through 65763 of the 

Government Code, topically grouped into fourteen articles.  You can find California’s entire 

code at https://leginfo.legislature.ca.gov/faces/codes.xhtml .  The Government Code is found at 

https://leginfo.legislature.ca.gov/faces/codesTOCSelected.xhtml?tocCode=GOV&tocTitle=+Go

vernment+Code+-+GOV .  Of course, you can also search the California Code on Westlaw by 

summoning up the Westlaw database abbreviated “CA-ST” (“California Statutes and Court 

Rules”)).  

 

Among the many “elements” that California’s plans must include is the “housing element,” 

defined by Cal. Gov’t Code Article 10.6 of Title 7, chapter 3, containing §§65580 through 

65589.8.  (The requirements for an acceptable “housing element” under California law are 

http://quickfacts.census.gov/qfd/states/06/0639122.html
https://leginfo.legislature.ca.gov/faces/codes.xhtml
https://leginfo.legislature.ca.gov/faces/codesTOCSelected.xhtml?tocCode=GOV&tocTitle=+Government+Code+-+GOV
https://leginfo.legislature.ca.gov/faces/codesTOCSelected.xhtml?tocCode=GOV&tocTitle=+Government+Code+-+GOV
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conveniently summarized, with relevant Code citations,  at page 780 of Ellickson, Been, Hills, & 

Serkin).  The basic idea of California’s regulation of planning mandates is that every plan must 

contain (1) information and (2) a plan of action.  The information must include an “assessment of 

housing needs,” including “the locality’s share of the regional housing need” along with an 

“inventory of land suitable for residential development” and an analysis of governmental and 

non-governmental constraints on “housing for all income levels.”  The plan of action must 

include a “program” with a “schedule of actions” for adopting “minimum density and 

development standards” and “where appropriate and legally possible, remov[ing] governmental 

constraints to the maintenance, improvement, and development of housing.”  The definition of 

“regional need” and allocation of that need among municipalities is determined by the California 

Department of Housing & Community Development, a state executive agency (“HCD,” 

information about which is available at http://www.hcd.ca.gov/housing-policy-

development/housing-resource-center/plan/he/ ), in collaboration with regional councils of local 

governments.  Gov’t Code §65584. 

 

Lafayette is located in the San Francisco Bay Area, which includes eight counties 

surrounding San Francisco as well as the (consolidated) City and County of San Francisco.   The 

regional council of governments responsible for defining this region’s “need” for “housing at all 

income levels” is the Association of Bay Area Governments (“ABAG”).  ABAG met its 

obligations under Gov’t Code §65584 by issuing, under the supervision of HCD, a 79-page 

“Regional Housing Needs Allocation” (“RHNA,” pronounced “Ree-Nah” to the cognoscenti) in 

2012.  This RHNA allocated among hundreds of municipalities a total quantity of 187,990 

“affordable” housing units (meaning units for which a low-income to below-median income 

family would have to pay only a third of their monthly income) for the eight-year period of 

2014-2022.  (You can find an overview of the process for defining the RHNA at 

http://www.abag.ca.gov/planning/housingneeds/.  The actual RHNA publication allocating this 

need among hundreds of municipalities is available at 

http://www.abag.ca.gov/files/ABAG_Final_RHNA_Publication.pdf ). 

 

3. Dettmer’s and O’Brien Land Company’s 2011 “Terraces” Proposal  
 

Prior to 2010, Dettmer’s 22-acre site had been included in the housing element of Lafayette’s 

general plan as part of Lafayette’s statutorily required inventory of land suitable for residential 

development that might satisfy Lafayette’s RHNA.  In 2008, however, the City Council amended 

its housing element pursuant to Calif. Gov’t Code §65353 (the state law governing amendment 

of general plans) to remove Dettmer’s parcel from this inventory despite its high-density zoning.   

The new housing element with a new inventory of residential land was approved by HCD in 

2010. (The current Lafayette General Plan, updated in 2012, is available at 

http://ci.lafayette.ca.us/city-hall/city-departments/planning-building/general-master-specific-

plans/general-plan, and that plan’s Housing Element (chapter V of the plan) is available at 

http://ci.lafayette.ca.us/Home/ShowDocument?id=1929 ).    After 2010, the City’s Housing 

Element, so amended, identified parcels within Lafayette (other than Dettmer’s) as creating a 

“total realistic capacity” of 792 units of affordable housing (page V-74), thereby meeting the 

RHNA of 400 units allocated to Lafayette by ABAG and the HCD.   

 

http://www.hcd.ca.gov/housing-policy-development/housing-resource-center/plan/he/
http://www.hcd.ca.gov/housing-policy-development/housing-resource-center/plan/he/
http://www.abag.ca.gov/planning/housingneeds/
http://www.abag.ca.gov/files/ABAG_Final_RHNA_Publication.pdf
http://ci.lafayette.ca.us/city-hall/city-departments/planning-building/general-master-specific-plans/general-plan
http://ci.lafayette.ca.us/city-hall/city-departments/planning-building/general-master-specific-plans/general-plan
http://ci.lafayette.ca.us/Home/ShowDocument?id=1929
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The change in the general plan made Dettmer nervous that the APO zoning might soon 

change as well.  Dettmer and the O’Brien Land Company, LLC (the applicants”), therefore, 

submitted a proposal to the Lafayette Planning Commission on March 21, 2011 for the 

development of a 315-unit apartment complex, to be named “the Terraces of Lafayette” 

(hereinafter, “the Terraces”), consisting of fourteen two- and three-story buildings.   The 

proposed apartment complex had a density of 15 dwelling units per acre – significantly lower 

than the 35 units per acre allowed under the APO zoning.  As required by the California 

Environmental Quality Act, the proposal required an “Environmental Impact report” (or “EIR” – 

essentially the same sort of document as an Environmental Impact Statement under New York’s 

SEQRA).   (The California Environmental Quality Act is codified as “Division 13” of 

California’s “Public Resource Code,” taking up sections 21000 to 21198.3 of the PRC.  It is 

available at 

https://leginfo.legislature.ca.gov/faces/codes_displayexpandedbranch.xhtml?tocCode=PRC&divi

sion=13.&title=&part=&chapter=&article= ). 

 

The applicants submitted a draft EIR on May 2012 on which hearings were held before City 

Council throughout the summer of 2013 and eventually certified as final on August 12, 2013.  

(The history of the proceedings on the Terrace’s EIR, including the final EIR itself, is available 

at http://www.lovelafayette.org/city-hall/quick-links/hot-topics/terraces-of-lafayette/terraces-

original-project ).   

 

Under the PALUC’s sections defining the APO zone, proposed multiple-family uses in that 

zone require a “land use permit” from the planning commission.  (See PALUC § 6-1004(f)).  A 

“land use permit” is essentially equivalent to what Ellickson, Been, Hills & Serkin at 317-24 

describe as a “conditional use permit”    Pursuant to PALUC §6-1014, the applicants also were 

also required to obtain a permit from Lafayette’s “design review commission” (“DRC”), a five-

person volunteer administrative body created by Title 2, chapter 2-5 of Lafayette’s Code and 

charged with implementing  Part 1, Article 5 of the PALUC, which is intended to “promote and 

enhance good design, site relationships and other aesthetic considerations in the city.”  PALUC 

§6-270(b)(2). 

 

The DRC held its first hearing on the Terraces on September 30
th

, 2013, and things did not 

go well.   After the applicants gave their presentation defending the Terraces, twenty-two 

speakers spoke at the hearing, overwhelmingly against the project, citing its “very imposing” 

size that was “out of scale” with the community’s “semi-rural character.”   There were 

complaints about “over-crowding at our schools” and traffic jams.  (The DRC’s proceedings – 

including the minutes and audio-recording of hearings – are all available at  

http://www.ci.lafayette.ca.us/city-hall/commissions-committees/design-review-commission.  In 

particular, the September 30
th

 hearing’s audio recording is available at 

http://lafayette.granicus.com/MediaPlayer.php?view_id=16&clip_id=1429). 

 

After this initial hearing, the DRC asked for further information and an alternative 

development plan.  The applicants submitted an alternative plan for 208 apartment units, on 

which a hearing was held on October 28
th

, 2013.  The DRC and public comments, however, were 

almost just as unenthusiastic about this new proposal as the first proposal.  On November 25
th

, 

the DRC formally rejected the Terraces, giving as their reasons thirteen alleged inconsistencies 

https://leginfo.legislature.ca.gov/faces/codes_displayexpandedbranch.xhtml?tocCode=PRC&division=13.&title=&part=&chapter=&article
https://leginfo.legislature.ca.gov/faces/codes_displayexpandedbranch.xhtml?tocCode=PRC&division=13.&title=&part=&chapter=&article
http://www.lovelafayette.org/city-hall/quick-links/hot-topics/terraces-of-lafayette/terraces-original-project
http://www.lovelafayette.org/city-hall/quick-links/hot-topics/terraces-of-lafayette/terraces-original-project
http://www.ci.lafayette.ca.us/city-hall/commissions-committees/design-review-commission
http://lafayette.granicus.com/MediaPlayer.php?view_id=16&clip_id=1429
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between the proposal and Lafayette’s general plan.  (The October 28
th

 hearing’s audio recording  

is available at http://lafayette.granicus.com/MediaPlayer.php?view_id=16&clip_id=1460, and 

the November 25
th

 hearing’s audio recording is available at 

http://lafayette.granicus.com/MediaPlayer.php?view_id=16&clip_id=1497 ).   

 

The DRC’s November 25
th

 decision was accompanied by a staff report enumerating the 

reasons for rejecting the Terraces.   (You can find Lafayette’s General Plan at 

http://www.ci.lafayette.ca.us/city-hall/city-departments/planning-building/general-master-

specific-plans ).   The thirteen inconsistencies between the general plan and the Terraces 

proposal are summarized in Exhibit 1 of this November 25
th

 staff report.  (This November 25
th

 

staff report is posted on the course website).  In rough summary, these objections could be 

reduced to four general complaints:   

 

  (1) Incompatibility with nearby residences: The Terraces was alleged to be inconsistent 

in its scale and style with existing nearby residences  “which are characterized by one and-two 

story residences” that are “predominantly post war ranch homes and updated versions of classic 

architectural styles, such as Craftsman and Mediterranean”; 

 

(2) Destruction of scenery and natural setting:  The Terraces would destroy open space 

through excessive distance between the buildings, would eliminate 92 trees on the site, and 

generally “does not preserve the scenic quality of the ridgeline, hillsides, creek areas, and trees 

on the site,” in particular because some of the Terraces’ buildings would be visible above the 

slope of the ridge; 

 

(3)  Not “semi-rural” in character:  The Terraces was generally “in conflict with the open 

space, scenic viewsheds, and semi-rural qualities around this entryway to Lafayette,” because 

“[t]he proposed two-and-three story apartment buildings are not semi-rural in character or 

appearance.” 

 

(4) Traffic impacts that could not be mitigated:  The Terraces would significantly slow 

traffic on abutting roads, because, as noted in the EIR, “no feasible mitigation measures are 

available to reduce this impact to a less-than significant level.” 

 

Although Dettmer and O’Brien had a right to appeal the DRC’s denial of a permit to the 

Planning Commission, they could see the writing on the wall:  The community was not happy 

with an apartment complex on the site.  Several members of the public, in their three-minute 

speeches before the DRC, noted that apartments should be located in downtown Lafayette and 

not at Dettmer’s property at all, because the latter, abutting the exit Ramp from Highway 24, was 

the scenic gateway to Lafayette.     

 

4.  Assignment 1: 35% of Exam score 

 

By mid-November, the applicants began to enter into negotiations with Lafayette.   You are a 

lawyer in the law offices of a firm representing the applicants.  Assume that it is November 26th 

of  2013.  (I.e., ignore all later events described in this memo for the purposes of this first 

assignment).  As part of the applicants’ negotiations to strengthen their bargaining position, they 

http://lafayette.granicus.com/MediaPlayer.php?view_id=16&clip_id=1460
http://lafayette.granicus.com/MediaPlayer.php?view_id=16&clip_id=1497
http://www.ci.lafayette.ca.us/city-hall/city-departments/planning-building/general-master-specific-plans
http://www.ci.lafayette.ca.us/city-hall/city-departments/planning-building/general-master-specific-plans
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want to present to the Lafayette City Attorney with the strongest possible arguments that the 

City’s refusal to approve the Terraces proposal would violate state and local law.   

 

Draft a letter presenting arguments to Lafayette’s city attorney that the rejection of the 

Terraces Proposal would be illegal.   In making your arguments, you may address any arguments 

that you please.  California’s remedial provisions for reviewing local legislative and quasi-

judicial decisions are Calif. Code of Civil Procedure (“CCP”) §1085 (for legislative decisions) 

and 1094.5(b) (for administrative or quasi-judicial decisions).  Both are – confusingly – called 

“the writ of mandate.”  (These provisions can both be found in Title 1, chapter 2 of the CCP, 

available at 

https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CCP&division=&title

=1.&part=3.&chapter=2.&article= ).   

 

Your client insists that, whatever other arguments you address, you must evaluate two 

arguments in particular -- the argument that the denial of a design or land use permit for the 

Terraces would violate either or both “the Housing Accountability Act” (“HAA”) and the  “Least 

Cost Housing Act” (“LCHA”). 

 

The HAA is codified at Calif. Gov’t Code §65589.5(j), available at 

https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=GOV&division=1.&ti

tle=7.&part=&chapter=3.&article=10.6, and provides that  

 

(j) When a proposed housing development project complies with applicable, objective 

general plan and zoning standards and criteria, including design review standards, in effect at 

the time that the housing development project’s application is determined to be complete, but 

the local agency proposes to disapprove the project or to approve it upon the condition that 

the project be developed at a lower density, the local agency shall base its decision regarding 

the proposed housing development project upon written findings supported by substantial 

evidence on the record that both of the following conditions exist: 

 

(1) The housing development project would have a specific, adverse impact upon the public 

health or safety unless the project is disapproved or approved upon the condition that the 

project be developed at a lower density. As used in this paragraph, a “specific, adverse 

impact” means a significant, quantifiable, direct, and unavoidable impact, based on 

objective, identified written public health or safety standards, policies, or conditions as they 

existed on the date the application was deemed complete. 

 

(2) There is no feasible method to satisfactorily mitigate or avoid the adverse impact 

identified pursuant to paragraph (1), other than the disapproval of the housing development 

project or the approval of the project upon the condition that it be developed at a lower 

density. 

 

Other provisions of the HAA, codified at Calif. Gov’t Code §65589.5(k)-(o), provide for special 

remedies and penalties.     

 

https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CCP&division=&title=1.&part=3.&chapter=2.&article
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CCP&division=&title=1.&part=3.&chapter=2.&article
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=GOV&division=1.&title=7.&part=&chapter=3.&article=10.6
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=GOV&division=1.&title=7.&part=&chapter=3.&article=10.6
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The Least Cost Housing Act is codified as California Gov’t Code §65913.1(a), a section in 

Chapter 4.2 (“Housing Development Approvals”) of the Planning & Land Use title of the 

Government Code.  (The Least Cost Housing Act is available at 

https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=GOV&division=1.&ti

tle=7.&part=&chapter=4.2.&article= ).   The LCHA’s preamble declares that “there exists a 

severe shortage of affordable housing, especially for persons and families of low and moderate 

income, and that there is an immediate need to encourage the development of new housing, not 

only through the provision of financial assistance, but also through changes in law designed to … 

(2) Assure that local governments zone sufficient land at densities high enough for production of 

affordable housing.”  Gov’t Code §65913(a)(2).  In light of these findings, the LCHA provides 

that  

 

In exercising its authority to zone for land uses and in revising its housing element 

pursuant to Article 10.6 (commencing with Section 65580) of Chapter 3, a city, county, 

or city and county shall designate and zone sufficient vacant land for residential use with 

appropriate standards, in relation to zoning for nonresidential use, and in relation to 

growth projections of the general plan to meet housing needs for all income categories as 

identified in the housing element of the general plan. 

 

California Gov’t Code §65931.1(a).  The LCHA defines some of these terms in §65913.1(a)(1)-

(2) and contains some limitations in §65913.1(c).   

 

You are not limited to making arguments about the meaning of the LCHA or the HAA.  

If you can think of other arguments based on general principles of administrative law, other state 

statutes, or the state or federal constitutions, feel free to add those to your letter to the City 

Attorney.  Keep in mind, however, that, given the limited words at your disposal, there is a 

tradeoff between quantity and quality of arguments.  Also avoid repetition of similar points that 

waste words and tire the reader:  If two doctrinally different arguments rely on parallel 

arguments and identical facts, then make those arguments together.  As with any argument, 

anticipate and deal with likely objections in a rhetorically effective and economical fashion.   

  

5. Applicants’ Settlement with Lafayette and Approval of “The Homes at Deer Hill” 
 

By January, 2014, the applicants’ settlement negotiations with the City led them to propose 

an alternative project to the Terraces – a residential subdivision containing 44-45 single-family 

detached homes.  In return for approval of this project, the applicants offered to provide a 10+ 

acre park with a soccer field and walking trails, parking for 75 cars, and a 2.9-acre dog run.  (To 

get a sense of this proposed project, you can visit the “Homes at Deer Hill” website:  

http://homesatdeerhill.com/ ).  

 

Steven Falk, the Lafayette City Manager, made a presentation to the Lafayette City Council 

at a public hearing on December 9
th

, 2013, outlining the applicant’s new proposal.    Mr. Falk 

noted that he was presenting the new proposal in light of the fact that  

 

the developer has indicated that if the [Terraces] project is denied, it will file a lawsuit 

against the City, and given the risks to the  City  presented  by  that  potential  lawsuit  

https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=GOV&division=1.&title=7.&part=&chapter=4.2.&article
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=GOV&division=1.&title=7.&part=&chapter=4.2.&article
http://homesatdeerhill.com/
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and  particularly  those  associated  with  California’s Housing  Accountability  

Act…Given  those  things,  about four  weeks  ago  the  City  Council  directed  staff to 

participate in conversations with the developer to determine if there was an alternative 

plan that would be acceptable to all parties -- the developer, community members, and 

the City. 

 

Mr. Falk noted that the new proposal  

 

would have  an  average density of two-houses-per-acre.   This is the same density that 

the City currently allows in what  many  people  think  of  as two  of  the most  semi-rural  

neighborhoods -- Springhill Valley  and Reliez  Valley -- and  it  is  half  as  dense  as  the  

City’s  rules  allow  for development  in  many  if  not  most  of  the  City’s  other  

neighborhoods,  including  all  of Burton  Valley,  Acalanes  Valley,  and  in  the  Bacon  

Way  neighborhoods  on  Acalanes Ridge.  At  an  average of  one-half  acre  per  home,  

this  is  also  the  same  density  as  the Orinda Woods  development  in  Orinda,  which  

is  the  only  other  existing  neighborhood  in La Morinda that lies between the frontage 

road and Highway 24. 

 

See Lafayette City Council Hearing Minutes, December 9
th

, 2013, available at 

http://lafayette.granicus.com/DocumentViewer.php?file=lafayette_a3abb94922fa05dbb9b66876

435aa700.pdf&view=1 .  The public comment on the new proposal at the December 9
th

 hearing 

was more favorable than the comments at the hearings for the Terrace, with Carol Singer (a 

member of the public) commenting that she was “utterly flabbergasted and very pleased, as [the 

new proposal] takes care of their 3 top priorities — a new field, a dog park and a place for little 

kids to play. These have been goals of the City for years.”  Id. 

 

On January 22, 2014, the Developer and the City entered into an “Alternative Process 

Agreement” to settle the dispute over the Terraces proposal.  The parties agreed that (i) the 

application for the original Terraces project would be “suspended” pending the City’s decision 

regarding the lower density “Home” version, (ii) the Developer would prepare the development 

application required for the lower density version of the original project but (iii) if the Developer 

failed to win approval for the “Homes at Deer Hill,” then the application for the original project 

would “immediately resume, with Applicant and City situated as they were prior to the 

suspension … with all of their respective rights, obligations, causes of action and defenses 

related to the [original project application] intact, including … all provisions of the Housing 

Accountability Act ….”  (This January 22
nd

 2014 Alternative Process Agreement is posted on the 

course website).   

 

In March of 2014, the applicants presented their new “Homes at Deer Hill” development as a 

formal petition to the Planning Commission for various land-uses permissions the four most 

important of which were (1) the re-zoning of the 22-acre parcel from the APO zone to “Planned 

Unit District (P-1)” zoning, (2) the amendment of the general plan to permit this re-zoning,  (3) 

the approval of a subdivision plat, and (4) the approval of a development agreement.  (The 

“planned unit” zoning is defined by Chapter 6-11, Article 1 of the PALUC, §§6-1101 through 6-

1113, which is available at 

https://www.municode.com/library/ca/lafayette/codes/code_of_ordinances?nodeId=TIT6PLLAU

http://lafayette.granicus.com/DocumentViewer.php?file=lafayette_a3abb94922fa05dbb9b66876435aa700.pdf&view=1
http://lafayette.granicus.com/DocumentViewer.php?file=lafayette_a3abb94922fa05dbb9b66876435aa700.pdf&view=1
https://www.municode.com/library/ca/lafayette/codes/code_of_ordinances?nodeId=TIT6PLLAUS_PT3LAUSDI_CH6-11PLDI_ART1PLUNDI
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S_PT3LAUSDI_CH6-11PLDI_ART1PLUNDI.  It is basically a version of the “PUD zones” 

described at Ellickson, Been, Hills & Serkin at 358-61).  For the next ten months, applicants 

prepared a supplement to their old EIR explaining the impacts of these proposed changes, which 

they published as a Draft Supplemental EIR on January 29, 2015 (available at 

http://www.ci.lafayette.ca.us/home/showdocument?id=3116 ).   

 

After holding hearings on April 8
th

, May 4
th

 , and May 18th, 2015, the Planning Commission 

on June 1
st
 approved Resolution 2015-13 recommending that the City Council approve the 

applicants’ proposal – in particular, their petition for rezoning the parcel from APO to planned 

unit (P-1), allowing only single-family detached homes.   (The minutes and audio-recording of 

all Lafayette Planning Commission hearings are available at http://www.ci.lafayette.ca.us/city-

hall/commissions-committees/planning-commission).     The City Council held five public 

meetings throughout the summer of 2015 on the Planning Commission’s recommendations (on 

June 8
th

, June 22, July 27
th

, August 8
th

, and August 10
th

) regarding the Planning Commission’s 

recommendations.    (The agendas, minutes, and audio recordings of all of these City Council 

hearings are available at http://www.ci.lafayette.ca.us/city-hall/city-council/city-council-

meetings ).   For the most part, the remarks at these hearings dealt with minor amendments to the 

applicants’ plans and technical details of various permits, with less opposition from members of 

the public than the 2013 hearings.  

 

During the August 8
th

 and 10
th

 hearings, however, a new source of opposition to “the Homes 

at Deer Hill” appeared.  Several members of the public who were not residents of Lafayette 

argued in their public comments that, by replacing the Terrace’s 315 apartments with only 45 

single-family detached houses, the applicant’s new proposal reduced the supply of housing and 

thereby increased rents in the Bay Area.  At the August 109
th

 hearing, seven members of the 

“San Francisco Bay Area Renters’ Federation” (“SFBARF”), an organization committed to 

increasing the supply of rental housing in the Bay Area, urged that the original proposal for 315 

apartment units be reinstated.  (See Remarks of Meghan Heintz, Biran Hanlon, Sonja Trauss, 

Rafeal Solari, Diego Aguilar, Daniel Camp, Leora Tanjuatco, and Armand Domalewski, Minutes 

of the Lafayette City Council Hearing, August 10
th

, 2015, at pages 23-24, 25, 28-29, 31, and 33, 

available at 

http://lafayette.granicus.com/DocumentViewer.php?file=lafayette_46d2bd5a7831ab85704aa3fc9

8a5d1ae.pdf&view=1 ).  Residents of Lafayette responded for the most part with hostility, with 

one man remarking that “if people feel … it is a little too expensive [in Lafayette], there is a 

large country and people can move and not stay here.”  (Remarks of Robert McKee, id. at page 

31).   Allan Moore, the applicant’s attorney, took issue with SFBARF members’ claim that the 

City was disapproving, rejecting, or otherwise taking any action whatsoever on the Terraces 

proposal by voting in favor of the re-zoning for “the Homes at Deer Hill” proposal, noting that  

 

The apartment project is on hold and it is the landowners’ and developers’ position that the 

Housing Accountability Act would apply to that apartment project if it was before the 

Council, but it is on hold and this is a project alternative.” 

 

Remarks of Allan Moore, id. at page 35. 

 

https://www.municode.com/library/ca/lafayette/codes/code_of_ordinances?nodeId=TIT6PLLAUS_PT3LAUSDI_CH6-11PLDI_ART1PLUNDI
http://www.ci.lafayette.ca.us/home/showdocument?id=3116
http://www.ci.lafayette.ca.us/city-hall/commissions-committees/planning-commission
http://www.ci.lafayette.ca.us/city-hall/commissions-committees/planning-commission
http://www.ci.lafayette.ca.us/city-hall/city-council/city-council-meetings
http://www.ci.lafayette.ca.us/city-hall/city-council/city-council-meetings
http://lafayette.granicus.com/DocumentViewer.php?file=lafayette_46d2bd5a7831ab85704aa3fc98a5d1ae.pdf&view=1
http://lafayette.granicus.com/DocumentViewer.php?file=lafayette_46d2bd5a7831ab85704aa3fc98a5d1ae.pdf&view=1
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Despite opposition of SFBARF, the City Council approved the applicants’ proposal for 45 

single-family homes on September 14
th

, 2015, by voting to enact Ordinance 641 the text of 

which is available at http://www.ci.lafayette.ca.us/home/showdocument?id=3463 and posted on 

the course website.  Ordinance 641 approved the applicants’ various requests for permissions, 

the most important of which was the re-zoning of the land first from APO zone to R-20 (a low-

density single-family residential zone defined at PALUC, chapter 6-7, Article 5, §§6-781-6-793) 

and then immediately from R-20 to P-1 (the Planned Development zone).   The City adopted this 

seriatim re-zoning to insure that, if the applicants did not carry out their particular site plan 

within the time specified by the Planned Development zone, then the zoning would revert to the 

R-20 low-density residential zone pursuant to PULCA §6-1109, which provides that  “the P-1 

district shall become null and void and the land use district classification shall revert back to the 

designation in effect immediately before rezoning the P-1.”  (The zoning map amendments are 

included on the last two pages of Ordinance 641; the entire zoning map for Lafayette is available 

at http://www.ci.lafayette.ca.us/home/showdocument?id=1640 ). 

 

6. Assignment 2: 15% of Exam Score 

 

You should now assume that you are a lawyer who never worked for Anna Dettmer or 

O’Brien Building.  Instead, assume (contrary to fact, of course) that you are a land-use law 

expert being consulted by Sonja Trauss, the founder and chief of SFBARF.  (SFBARF is a real 

organization:  their website is available at   http://www.sfbarf.org/.   You can read about her 

effort to overturn Ordinance 641 at http://www.suethesuburbs.org/ ).       

 

Sonja would like to know whether and how she can overturn Ordinance 641 and thereby 

reinstate the Terraces application and the APO zoning that provided for a permissible residential 

density of 35 units per acre.  Write an internal memo for Sonja setting forth the strongest 

arguments that Ordinance 641 is invalid and that the Terraces application should be approved, 

candidly evaluating the strength of these arguments.  (Remember that this is an internal client 

memo, so you can be more candid about an argument’s chances than in a public forensic 

document). 

 

In this client memo, you may make as many or as few arguments as you please, with the 

usual caveat that you should focus on the strongest arguments and not pursue tangential or trivial 

ones (for which your client does not wish to waste their money on your fees).  Do not repeat any 

arguments made in assignment #1.  Instead, if you rely on statutes or doctrines discussed in the 

first assignment, then just reference those arguments and explain how any new factual 

developments since the beginning of 2014 affect the strength of your old arguments.   

http://www.ci.lafayette.ca.us/home/showdocument?id=3463
http://www.ci.lafayette.ca.us/home/showdocument?id=1640
http://www.sfbarf.org/
http://www.suethesuburbs.org/


12 

 

Part II: 50% of Exam Score 
 

On Monday, September 28
th

, Andrew Penson, the owner of Grand Central Station, Midtown 

TDR Ventures LLC, and Midtown GCT Ventures LLC filed a lawsuit against the City of New 

York and SL Green Realty Corporation (“Green”).  The complaint (which is posted on the course 

website under “Exam Materials”) contained several claims against New York City:  For the 

purposes of this exam, please ignore the first “public use” claim.  The complaint’s second and 

third claims alleged that, by up-zoning Green’s five parcels directly across from the Grand 

Central Station on Vanderbilt Avenue (the so-called “Vanderbilt Corridor”) in May of 2015, the 

City had taken Penson’s property without just compensation in violation of the United States’ 

Constitution’s Fifth Amendment and Art. I, § 7(a) of the New York State Constitution.  (You can 

read about this up-zoning in the Real Deal, available at 

http://therealdeal.com/blog/2015/05/27/sl-greens-one-vanderbilt-gets-council-approval/ ).  As 

explained Penn Central Transportation Co. v. City of New York, 438 U.S. 104 (1978) and in 

Ellickson, Been, Hills, and Serkin at 157-58, ownership of Grand Central Station confers on the 

owner the right to transfer  air rights to certain designated buildings.    Grand Central Station’s 

value is protected by its owner’s power to sell these “transferable development rights” (“TDRs”).  

By conferring the right to build a 63-story tower on Green’s “One Vanderbilt”  project,  Penson’s 

complaint alleged that the City destroyed the value of Penson’s TDRs, because the up-zoning 

allowed Green to build upwards without purchasing Penson’s TDRs.    (You can read about the 

lawsuit in Charles Bagli, “Owner of Grand Central Sues Developer and City for $1.1 Billion 

Over Air Rights,” New York Times, September 28
th

, 2015, available at 

http://www.nytimes.com/2015/09/29/nyregion/owner-of-grand-central-sues-developer-and-city-

for-1-1-billion-over-air-rights.html?_r=0 .  Penson’s complaint also alleged that the City’s 

selective up-zoning of Green’s property was “spot zoning” and “reverse-spot zoning” (claims 4 

and 5)  and violated the City’s Zoning Resolution (Claim 6) 

 

You are an assistant corporation counsel in the Legal Counsel division of the New York City 

Law Department.  The chief of your division has asked you to write a memo analyzing Penson’s 

claims for takings, spot zoning, and violations of the NYC Zoning Resolution.   In writing your 

memo, please minimize redundancy and repetition by consolidating identical analysis:  If certain 

claims are practically identical, then explain their similarity and analyze them together.    The 

point of your memo is to make a recommendation to the City, so defend a position in your memo 

while assessing and responding to weaknesses in your arguments. 

 

In analyzing these claims, you should familiarize yourself with the Department of City 

Planning’s analysis of its up-zoning of the Vanderbilt Corridor, which is available at 

http://www.nyc.gov/html/dcp/html/vanderbilt_corridor/index.shtml .  The NYC Zoning 

Resolution’s text is available at http://www.nyc.gov/html/dcp/html/zone/zonetext.shtml and the 

zoning map is available at http://www.nyc.gov/html/dcp/html/zone/zh_zmaptable.shtml .   You 

should also be aware that zoning authority in New York City can be based on Article IX of the 

New York Constitution (the “Local Government Bill of Rights”), the General City Law, and the 

Municipal Home Rule Law, all of which are available at 

http://public.leginfo.state.ny.us/lawssrch.cgi?NVLWO:.    

 

 

http://therealdeal.com/blog/2015/05/27/sl-greens-one-vanderbilt-gets-council-approval/
http://www.nytimes.com/2015/09/29/nyregion/owner-of-grand-central-sues-developer-and-city-for-1-1-billion-over-air-rights.html?_r=0
http://www.nytimes.com/2015/09/29/nyregion/owner-of-grand-central-sues-developer-and-city-for-1-1-billion-over-air-rights.html?_r=0
http://www.nyc.gov/html/dcp/html/vanderbilt_corridor/index.shtml
http://www.nyc.gov/html/dcp/html/zone/zonetext.shtml
http://www.nyc.gov/html/dcp/html/zone/zh_zmaptable.shtml
http://public.leginfo.state.ny.us/lawssrch.cgi?NVLWO
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Finally, in the interests of fairness, you should be aware of the following email exchange that 

I had with a student regarding this case during the term: 

 

Student:  I'm sure [Penson’s case] can be argued many ways but I first thought of Loretto 

because Penson is being forced to deal with a permanent occupation, not of his land, but of 

sites that would have potentially been built using TDRs purchased from him.  The creation of 

an alternative method by which developers can build up to 30 FAR without TDRs, a method 

that is highly likely to be cheaper than TDRs and has so far been the favored method of 

developers in the re-zoned area, has essentially ensured that development will be seen on 

every site to which Penson can transfer rights and therefore destroyed the usefulnesss of his 

TDRs. 

 

Rick Hills:  That's an insightful thought.  Loretto is one of those protean principles:  It seems 

so simple and contained, but, if one thinks about it creatively, the Loretto principle can 

actually apply to a lot of regulatory techniques. 

 

But here's a paradox:  Under your reasoning, did not the original creation of the TDR system 

violate the Loretto rights of the landowners whose air rights were converted into 

compensation for landmarked landowners?  After all, the landowner under the common law 

owns the sky above his or her lot.  Zoning can prevent the landowner from using that portion 

of his or her property, for sure, just as zoning can prevent the landowner from building on 

parts of his or her lot's surface area.  But turning over A's air rights to the owner of GCS 

looks no less similar to turning over part of someone's front yard to a third party.   

 

In short, if  the air above a structure is "permanently physically occupied" a la Loretto by 

relaxing the height requirements in the Vanderbilt Corridor, then that same air was equally 

"permanently physically occupied" when the City turned it over to landmarked owners as 

compensation.  Or so one might argue.  Of course, if the TDR scheme is unconstitutional 

from the get-go, then loss of that scheme cannot be loss of compensable property (can it?) 

 

I pass these emails on to you not because they contain the correct analysis of the takings claim  

but simply because I want to level the playing field and give everyone access to whatever 

musings I shared about this case during the term.  Loretto might actually be completely irrelevant 

to Penson’s claim.  (Note the emphasis on “if” in the above).  In any case, as a lawyer 

representing New York City, you would not want to urge a legal position that New York City’s 

TDR scheme is unconstitutional, given that TDRs are an important part of New York City’s 

regulatory system that the City wishes to preserve. 


